STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SOUTH FLORI DA WATER MANAGEMENT
Dl STRI CT,

Petiti oner,

JESUS G QUEVEDQG,

)
)
)
)
VS. ) Case No. 98-3053
)
)
Respondent . )

)

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Cctober 21, 1998, at West Pal m Beach, Florida, before Errol H
Powel I, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Scott Allen d azier, Esquire
South Florida Water Managenent District
3301 @Gun C ub Road
West Pal m Beach, Florida 33416

For Respondent: Larry M Mesches, Esquire
Koepel, CGottlieb, Mesches,
Herzfel d & Rubin
222 Lakevi ew Avenue, Suite 260
West Pal m Beach, Florida 33401-6146

STATEMENT OF THE | SSUE

The issue for determnation is whether Petitioner's
revocati on of Respondent's nodified permt, authorizing a cross-
fence on Petitioner's fee owned right-of-way, should be approved.

PRELI M NARY STATEMENT




On May 13, 1998, the South Florida Water Managenent District
(District) served an Adm ni strative Conplaint and Order and
Notice of Intent to Revoke Permt WMbdification upon Jesus G
Quevedo. On May 27, 1998, M. Quevedo, by and through his
counsel, disputed the allegations of fact and requested a fornal
hearing. On July 15, 1998, this matter was referred to the
Di vision of Adm nistrative Hearings.

Prior to hearing, the parties filed a joint prehearing
st atenent whi ch contai ned, anong ot her things, statutory and rule
provi sions, of which official recognition was requested to be
taken, and stipulated facts. At hearing, official recognition
was taken of the statutory and rule provisions.?

At hearing,? the District presented the testinony of five
W t nesses and entered four exhibits into evidence (Petitioner's
Exhi bits nunbered 1-4). M. Quevedo testified in his own behal f,
presented the testinony three witness and entered el even exhibits
into evidence (Respondent's Exhibits nunbered 1-3 and 5-12). One
of M. Quevedo's exhibits was rejected (Respondent's Exhibit
nunbered 4) and portions of another exhibit were rejected
(Respondent's Exhi bit nunbered 6(B), (O, (D, (B, (F), (O,

(H, (1), (J), (9, and (T)).

A transcript of the hearing was ordered, which consisted of
two volunes (Volunes | and I1), and the tinme for filing of post-
heari ng subm ssions was set for Decenber 15, 1998. Subsequently,

the parties were granted an extension of time up to and including



January 4, 1999. The parties tinely filed post-hearing
subm ssi ons whi ch have been considered in the preparation of this

Recomrended O der.



FI NDI NGS OF FACT

1. The South Florida Water Managenment District (District)
is a public corporation in the State of Florida, existing by
virtue of Chapter 25270, Laws of Florida (1949), and operating
pursuant to Chapter 373, Florida Statutes, and Title 40E, Florida
Adm ni strative Code, as a multi-purpose water mnagenment
district. The District's principal office is Wst Pal m Beach,

Fl ori da.

2. In executing its nmulti-purpose, the District, as |ocal
sponsor for the US Arny Corps of Engineers' Central and Sout hern
Florida Fl ood Control Project, acquired canal rights-of-way. The
District's rights-of-way were acquired to enable the Corps of
Engi neers to construct the flood control project and to maintain
the systemafter its construction.

3. The District operates a proprietary-based right-of -way
programto manage the various property interests of the canal
rights-of-way. The purpose of the District's right-of-way
programis, to the extent possible, to allow uses of the rights-
of -way that do not conflict with the flood control project. The
ri ghts-of way are used by both public and private concerns,

i ncl udi ng adj acent property owners, governnental entities, and
utility conpani es.

4. Jesus G Quevedo is a private individual. His address

is 2615 North Federal H ghway, Lake Worth, Florida. The property



at this address was vacant when M. Quevedo purchased it, and he
has owned the property for approximtely ten (10) years.

5. The District has fee sinple title to a strip of land on
the south side of the District's C-51 Canal, imedi ately west of
t he Federal H ghway/dive Avenue bridge (C 51 Right-of-Wy).

M. Quevedo's property is located at the side of and adjacent to
the C-51 Ri ght-of-Way.

6. The CG-51 Right-of-Way is also |located within the
boundaries of Spillway Park as established in the agreenent
between the District and the City of Lake Worth. Cenerally
described, Spillway Park includes the District's fee sinple owned
right-of-way on the south side of the District's C51 Canal
begi nning at the west side of the Federal Hi ghway/dive Avenue
bridge and continuing to the east side of the D xie H ghway
bri dge.

7. M. Quevedo has no real property interest in the C51
Ri ght - of - Way.

8. Prior to purchasing his property, M. Quevedo was aware
that the District owned the C51 Ri ght-of-Wy.

9. Historically, portions of Spillway Park and the C 51
Ri ght -of -Way, in particular, have been a uni que and popul ar
| ocation for excellent snook fishing by the public. These areas
continue to be considered as such.

10. On February 11, 1993, M. Quevedo was issued SFWD

Permit No. 9801 (Permt), a right-of-way occupancy permt, by the



District’s Governing Board. The Permt authorized himto nmake
use of the District’s Iands and works as foll ows:

20" X 50" BOAT DOCK W TH WALKWAY, BURI ED

WATER AND ELECTRI CAL SERVI CE, POP- UP

SPRI NKLERS, AND SODDI NG W THI N THE SOUTH

RI GHT OF WAY OF C-51 LOCATED | MVEDI ATELY WEST

CF THE QLI VE AVENUE/ FEDERAL HI GHWAY BRI DGE.

11. During the permt application process, but prior to the
i ssuance of the Permt, M. Quevedo had di scussed with the
District's staff the erection of a cross-fence based on
al l egations of inproper or crimnal activities by nenbers of the
public. Subsequently, in Novenber 1995, M. Quevedo again
di scussed with the District's staff erection of a cross-fence
based on the sane allegations but he also included a new
all egation of public safety as to the C 51 seawall.

12. Based on the concern for public safety, the District's
staff recomended that M. Quevedo be granted a nodification to
the Permt for a cross-fence. On Novenber 14, 1996, the
District's Governing Board approved, as part of its consent
agenda, and issued SFWD Permit MOD No. 9801 (MOD Permit)?®
aut hori zing the foll ow ng:

CHAI N LI NK CROSS FENCE W TH 16 VEH CULAR
GATE ALONG THE WEST PROPERTY LINE WTHI N THE
SOQUTH RI GHAT OF WAY OF C-51 LOCATED AT 2615
NORTH FEDERAL HI GHWAY.

13. The MOD Permt, as did the Permt, provides in
pertinent part on its face the foll ow ng:

The permttee, by acceptance of this permt,

hereby agrees that he shall pronptly conply
with all orders of the District and shall



alter, repair or renove his use solely at his
expense in a tinmely fashion.

This permit is issued by the District as a
license to use or occupy District works or
lands. . . By acceptance of this permt, the
permttee expressly acknow edges that the



permttee bears all risk of loss as a result
of revocation of this permt.

14. The MOD Permt, as did the Permt, contained standard
l[imting conditions, as provided in Rule 40E-6.381, Florida
Adm ni strative Code, and special conditions. The l[imting
conditions provide in pertinent part as foll ows:

(2) Permttee agrees to abide by all of the
terms and conditions of this permt,

i ncludi ng any representati ons made on the
permt application and rel ated

docunent s.

(3) This permt does not create any vested
rights, and except for governnental entities
and public or private utilities, is revocable
at will upon reasonable prior witten notice.
Permttee bears all risk of loss as to nonies
expended in furtherance of the permtted use.
Upon revocation, the permttee shall pronptly
nodi fy, relocate or renove the permtted use.
In the event of failure to so conply within
the specified tinme, the District may renove
the permtted use and permttee shall be
responsi ble for all renoval costs.

(4) This permt does not convey any property
rights nor any rights or privileges other
t han those specified herein.
15. Having been granted the MOD Permt, M. Quevedo erected
the cross-fence within and onto the C 51 Ri ght-of-Way.
16. The C-51 Right-of-Way is | ocated adjacent to
M. Quevedo’s property, as indicated earlier, and continues
westerly to the permtted cross-fence. The C-51 R ght-of-Vy is
encl osed by the cross-fence, preventing access by the public, and

is located easterly of the cross-fence. As the C 51 Ri ght-of-Way

is located within the boundaries of the Spillway Park, the cross-



fence is also located within the boundaries of the Spillway ParKk.



17. During the tinme that M. Quevedo has owned his hone,
including prior to and after erection of the cross-fence, he, his
famly menbers and/or guests have frequently fished fromthe C 51
seawal | and used the CG-51 Right-of-Wy enclosed by the cross-
fence.

18. Prior to and after the erection of the cross-fence,

M. Quevedo and his famly nenbers have sel ectively controlled
access by the public to the CG51 R ght-of-Way at the C 51
seawal | .

19. Prior to the erection of the cross-fence, M. Quevedo

chased nmenbers of the public off the CG51 R ght-of-Wy.
M. Quevedo and nenbers of his famly also called | aw enforcenent
officers to renove nenbers of the public who were |ocated on the
C-51 Right-of-Way, even if the nenbers of the public were fishing
fromthe C 51 seawal | .

20. After the erection of the cross-fence, M. Quevedo and
his fam |y nmenbers continued to engage in this conduct of
sel ective access.

21. Subsequent to the erection of the cross-fence,

M. Quevedo had a nenber of the public arrested for trespassing.
The person all egedly junped over or went around the cross-fence
to fish fromthe C51 seawall in the CG51 Right-of-Wy.

22. Wth the existence of the cross-fence, M. Quevedo has
prevented the general public fromusing the C51 Right-of-Wy,

including the C-51 seawall. As a result, he has acquired the

10



excl usive, private use of the CG51 Right-of-Way at the C 51
seawal |, which is publicly owned | and, and has, al nost doubl ed
the size of his adjacent property wthout the obligations and
expense of acquisition, assum ng he could acquire the property
t hrough acqui si tion.

23. The District's policy is that public | and should be
open to the public. Contrary to this policy, M. Quevedo's
cross-fence precludes access to the District's right-of-way (C 51
Ri ght -of -Way), including the seawall, for passive recreationa
use.

24. Simlar cross-fencing, although not within the
boundari es of Spillway Park, have been erected behind residences
on the northeast, northwest, and southeast sides of Federal
H ghway, along the District’s C 51 Canal bank. The cross-fencing
prevents public use of the District’s C51 Canal bank at these
| ocati ons.

25. The City of Lake Worth made i nprovenments within the
boundaries of Spillway Park; however, it nmade no inprovenents,
and does not intend to nake any inprovenents in the future, at
the C-51 R ght-of-Way where M. Quevedo’s cross-fence is |ocated
or at the other private lots west of M. Quevedo's property. Al
of the inprovenents made at M. Quevedo’ s cross-fence at the G 51
Ri ght - of - Wy have been made by hi m even though the C- 51 Right-of-
Way is located within Spillway Park.

26. The original public safety rationale for authorizing

11



M. Quevedo to erect the cross-fence bl ocking public access was
revisited by the District. Additional investigation by safety

experts (R sk Managenment staff) reveal ed that no unreasonabl e

12



danger existed by allow ng public access to the CG51 seawal | at
the C-51 Ri ght-of-Wy.

27. In the absence of the public safety basis for closure
of the CG-51 R ght-of-Way, such closure was contrary to District
policy. As a consequence, the District’'s staff recommended to
the District’s Governing Board that the MOD Permt, authorizing
M. Quevedo’s cross-fence, be revoked.

28. After conducting two public neetings and receiving
comments from M. Quevedo, nenbers of the public, and the
District’s staff as to the policy issue of pubic access to the C
51 Right-of-Way, the District’s Governing Board determ ned that
the C-51 R ght-of-Way should be open to the public.

Consequently, the Governing Board decided to revoke M. Quevedo's
MOD Permt.

29. Allegations of crimnal activity within the general
boundaries of Spillway Park and, specifically, in the CG51 R ght-
of -\Way at the cross-fence area, were nmade by M. Quevedo as a
basis to not revoke the MOD Permt and allow the cross-fence to
remain. Such allegations have no bearing on the revocation of
the MOD Permt.

CONCLUSI ONS OF LAW

30. The Division of Adm nistrative Hearings has
jurisdiction over this matter and the parties thereto pursuant to
Section 120.569 and Subsection 120.57(1), Florida Statutes.

31. The District is authorized by Part |, Chapter 373,

13



Florida Statutes, to provide for District works in order to

14



acconplish the purposes and policies set forth in Chapter 373,
Fl orida Stat utes.

32. Section 373.016, Florida Statutes, provides in
pertinent part:

(3) It is further declared to be the policy
of the Legislature:

* * *

(i) To pronote recreational devel opnent,
protect public lands, and assist in

mai ntai ning the navigability of rivers and
har bor s; :

33. Section 373.085, Florida Statutes, provides in
pertinent part:

(1) The governing board has authority to
prescribe the manner in which | ocal works
provi ded by other districts or by private
persons wll connect with and nmake use of the
works or land of the district, to issue
permts therefor, and to cancel the permts
for nonconpliance with the conditions thereof
or for other cause.

34. Section 373.086, Florida Statutes, provides in
pertinent part:

(1) In order to carry out the works for the
district, and for effectuating the purposes
of this chapter, the governing board is

aut hori zed . . . to cross any highway or
railway with works of the district and to
hol d, control, and acquire by donati on,

| ease, or purchase, or to condemm any | and,
public or private, needed for rights-of-way
or ot her purposes, and nmay renove any
bui l di ng or other obstruction necessary for
the construction, maintenance, and operation
of the works; and to hold and have ful
control over the works and rights-of-way of
the district.

15



35. Rule 40E-6.011, Florida Adm nistrative Code, provides
in pertinent part:

(1) This chapter governs the use of or
connection to works or |lands of the District.
Conditions and criteria are established to
ensure that uses are conpatible with the
construction, operation, and mai ntenance of
such works or | ands.

(2) Due to the critical inportance of works
and lands of the District in providing flood
protection and ot her benefits, it is

consi dered essential that the District retain
conpl ete dom nion and control over the use of
such works and | ands, including those subject
to occupancy permts. The District acts in a
proprietary capacity in acquiring |ands or
interests therein for utilization as works of
the District. These rules are based upon
proprietary concepts of property law. A
“permt” to utilize works or |ands of the
District is a contract between the D strict
and the “permttee,” whereby the permttee
obtains a license which is revocable at wll,
except as otherw se provided herein. Al

risk of loss regarding expenditures in
futherance of the permtted use is borne by
the permttee. The District retains conplete
di scretion as to the manner, if any, in which
District works or |ands nmay be utilized, and
nothing in these rules is intended to limt
that discretion

(4) The terns “permt” or “occupancy permt”
when used in these rules are intended to nean
a contractual |icense to occupy the works or

| ands of the District.

36. Rule 40E-6.301, Florida Adm nistrative Code, regarding
the issuance of permts, provides in pertinent part:
(1) In determ ning whether an occupancy

permt should be issued, the District shal
consi der whether the proposed activity:

16



(b) is consistent wwth the policy and

obj ectives of Chapter 373, F.S., the

| egi sl ative declaration of policy contained
in Section 373.016, F.S.

* * *

(j) interferes with actual or potenti al
public use of the District’s works or public
recreational or other facilities not within
the District’s works

37. Standard |limting conditions, set forth in Rule 40E-
6.381, Florida Adm nistrative Code, are placed upon and included
within all D strict right-of-way occupancy permts authorizing
the use of District works and | ands. Rule 40E-6.381, Florida
Adm ni strative Code, provides in pertinent part:

The District’s authorization to utilize |ands
and ot her works constitutes a revocabl e
license. In consideration for receipt of
that license, permttees shall agree to be
bound by the follow ng standard limting
condi tions, which shall be included within
all permts issued pursuant to this chapter

* * *

(3) This permt does not create any vested
rights, and except for governnental entities
and public or private utilities, is revocable
at will upon reasonable prior witten notice.
Permttee bears all risk of loss as to nonies
expended in furtherance of the permtted use.
Upon revocation, the permttee shall pronptly
nodi fy, relocate or renove the permtted use.
In the event of failure to so conply within
the specified tinme, the District may renove
the permtted use and permttee shall be
responsi ble for all renoval costs.

(4) This permit does not convey any property

rights nor any rights or privileges other
t han those specified herein.
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38. As to the District’s general rule for the revocation of
permts, including right-of-way occupancy permts, Rule 40E-
1. 609, Florida Adm nistrative Code, provides in pertinent part:
(2) The District may revoke a permt or
nodi fy its terns and conditions when it
determ nes that such action is necessary to
protect the public health, safety and
wel fare, prevent a public or private
nui sance, or when the continued utilization
of the permt beconmes inconsistent with the
objectives of the District. |In such
i nstances, due consideration shall be given
to the extent to which the permttee has
detrinmentally relied upon the permt.
39. Moreover, Rule 40E-6.341, Florida Adm nistrative Code,
provides in pertinent part:
(1) [T]he District is authorized to revoke

an occupancy permt under any of the
foll ow ng circunstances:

* * *

(d) the permtted use is inconsistent with

the factors and conditions enunerated in

section 40E-6.301, F. A C

40. The District denonstrated that the revocation of M.

Quevedo’s nodified permt is warranted and that the conditions
for revocation have been net. M. Quevedo' s cross-fence prevents
the pronotion of recreational devel opnent and is, therefore,
i nconsistent with the |egislative declaration of policy
enunci ated at Section 373.016, Florida Statutes. Furthernore,
his cross-fence interferes with the actual and potential use of

the public use of the District's works and is, therefore,

i nconsi stent with Rul e 40E-6. 301, Florida Adm nistrative Code.
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The District denonstrated that M. Quevedo’ s present use and
occupancy of the District’s right-of-way (D strict’s C51 Right-
of -Way) precludes all public access and use of the portion of the
District’s right-of way | ocated within Spillway Park and adj acent
to M. Quevedo’s hone; that that portion of the District’s right-
of -way has been historically and continues to be a uni que and
popul ar | ocation for excellent snook fishing, which has been and
shoul d continue to be enjoyed by the public; and that

M. Quevedo’s preclusion of all public access and use of that
portion of the District’s right-of-way is contrary to the
District’s policy.

41. Moreover, the District denonstrated that, contrary to
M. Quevedo’'s assertion of a safety risk by allow ng public use,
no unreasonabl e safety risk exists by allow ng public access to
that portion of the District’s right-of-way.

42. As to detrinmental reliance by M. Quevedo upon the
permt, he was aware, before erecting the cross-fence and nmaking
any inprovenents on the permtted property and the C 51 Right-of-
Way, that any such inprovenents would be at his own expense.
Moreover, M. Quevedo's conduct shows that he considered the
Permt and the MOD Permt not as a |license granted by the
District to use the District's right-of-way, but the granting to
himof a proprietary right in the right-of-way, giving him
additional private property, which allowed the use of the right-

of -way, not by the general public, but by only those who he or
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his famly chose. The District has denonstrated that
M. Quevedo’'s claimfor damages, relating to expenditures by him
IS unreasonabl e.

43. M. Quevedo has advanced an argunent that addresses the
invalid exercise of delegated |egislative authority as to all or
a portion of the District's rules governing the issuance of
permts, the use of District property, and the revocation of
permts for the use of District property. M. Quevedo cites
Subsection 120.52(8), Florida Statutes, as the authority for this
position. This instant proceeding is not a rule chall enge and
is, therefore, not a proper proceeding for challenging a rule or
rules as invalid exercise of delegated |egislative authority.

44, Even assuming that M. Quevedo's all egations of
crimnal activity within the general boundaries of Spillway Park
and, specifically, in the CG51 R ght-of-Way at the cross-fence
area are considered pertinent to the revocation of the MOD
Permt, the allegations are insufficient to support non-
revocation of the MOD Permt.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the South Florida Water Managenent District
enter a final order revoking SFWWD Permit No. MOD 981 issued to
Jesus G Quevedo.

DONE AND ENTERED this 8th day of March, 1999, in
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Tal | ahassee,

Leon County, Florida.

ERROL H POVELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 8th day of March, 1999.
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ENDNOTES
Y M. Quevedo requested official recognition to be taken of
certain court docunents regarding the case of Chase Manhattan
Bank of Florida, N.A v. South Florida Water Managenent District
and the Gane and Freshwater Fish Comm ssion, Case No. 94-346-CA
(Fla. 19th Gr. C. 1994). Hi s request was deni ed.

2 M. Quevedo alleged Florida Sunshine Law viol ati ons and made

nui sance clains in his Petition. This Admnistrative Law Judge
rul ed at hearing that he | acked jurisdiction to decide Sunshine
Law viol ations and to decided nui sance clainms. However, as to
nui sance clains, this ALJ ruled that testinony and evi dence
regardi ng nui sance woul d be all owed and considered to the extent
t hat such testinony and evidence was considered by the District’s
Governing Board in making its revocation deci sion.

¥ \Wen the approval of the cross-fence appeared on the
Governi ng Board's agenda, the public safety reason was not
mentioned in the agenda for the recommendati on for approval.
However, what appeared in the agenda were the unlawful or

i nappropriate activities by the nmenbers of the public.

COPI ES FURNI SHED

Sarmuel E. Poole, 111, Executive D rector
South Florida Water Managenent District
3301 Gun Cl ub Road

West Pal m Beach, Florida 33416

Scott Allen d azier, Esquire

South Florida Water Managenent District
3301 Gun d ub Road

West Pal m Beach, Florida 33416

Larry M Mesches, Esquire
Koepel, CGottlieb, Mesches,
Her zfeld & Rubin
222 Lakevi ew Avenue, Suite 260
West Pal m Beach, Florida 33401-6146

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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